


































B. The State's Efforts to Reduce GHG Emissions. 
1 

2 Over the past six years, the state has taken a number of actions to 

3 reduce GHG emissions and to address the impacts of climate change. 

4 In 2004, the Governor helped form the West Coast Governor's Global 

5 Warming Initiative (the "Western Climate Initiative") through which the western 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

states of Washington, Oregon, California, Montana, Utah, Arizona and New 

Mexico and the Canadian provinces of British Columbia, Manitoba, Ontario and 

Quebec agreed to set GHG reductions targets for purposes of tracking GHG 

emissions and developing a market-based program to reach those targets.
49 

In February 2007, the Governor enacted Executive Order 07-02, which, 

among other things, established the following GHG reduction goals: by 2020, 

the reduction to 1990 levels; by 2035, the reduction to 25% below 1990 levels; 

and by 2050, the reduction to 50% below 1990 levels.5o 

Later in 2007, the state legislature adopted the Climate Change 

Mitigation statute, Chapter 80.80 RCW, which was based upon findings that 

18 Washington was especially vulnerable to climate change, in part on account of 

19 

20 

21 

22 

23 

its heavy dependence upon snow pack, that Washington's GHG emissions 

continued to rise and that GHG emissions substantially resulted from the 

transportation sector. RCW 80.80.005. The Climate Change Mitigation statute 

49 http://westernclimateinitiative.org/history 

24 50 A copy of Executive Order 07-02 is set forth in Appendix B to this memorandum. 
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formally adopted the GHG reduction goals initially established by Executive 

Order 07-02. See RCW 80.80.020. 

In 2008, the state legislature adopted the Limiting Greenhouse 

Gas Emissions statute, Chapter 14, §3 (Laws of 2008), codified at 

Chapter 70.235 RCW. Among other things, this statute repealed the 

GHG reduction "goals" of RCW 80.80.020 and re-enacted those same 

standards as mandatory limits. RCW 70.235.020(1 )(a). The statute 

directed the Department of Ecology to prepare a GHG reduction plan 

and to coordinate with Western Climate Initiative members in designing 

a market-based system to reduce GHG emissions. RCW 

70.235.020(1 )(b) and .030. Further, the statute directed all state 

agencies to meet additional GHG reduction requirements. RCW 

70.235.050. The Session Law that adopted the Limiting Greenhouse 

Gas Emissions statute, Chapter 14 (Laws of 2008), also directed the 

state Department of Transportation to adopt benchmarks for the 

reduction of vehicle miles traveled, a requirement now codified at RCW 

47.01.440.51 

Based upon a finding that "effective and immediate action to reduce 

greenhouse gas emissions ... is essential to the future well being of all 

51 Chapters 70.235, RCW 47.01.440, the Session Law, Chapter 14 (Laws of 2008), the 
24 adopted bill, EESHB 2815, and an amendment to that bill are set forth at Appendix A. 
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Washingtonians", the Governor in May 2009 adopted Executive Order 09-05, 

which directed the Department of Ecology to continue participation in the 

Western Climate Initiative and to develop emission benchmarks for various 

industries. It also directed the Department of Transportation to estimate current 

and future levels of vehicle miles traveled (VMT) and to work with PSRC and 

other regional transportation planning organizations to develop regional 

transportation plans to reduce GHG emissions and meet the VMT 

benchmarks.52 

C. PSRC's Adoption of Transportation 2040. 

As the state Regional Transportation Planning Organization for the four 

county Puget Sound region, the PSRC is required to adopt, and to periodically 

update, a regional transportation plan, which must be developed in coordination 

with the state Department of Transportation, port authorities, local governments 

and transportation providers within the region. RCW 47.80.023(2) and .030.
53 

To provide a framework for its transportation plan and land use planning in the 

four county region under the Growth Management Act, Chapter 36.70A RCW, 

the PSRC in 2008 adopted a regional growth strategy, entitled Vision 2040.54 

52 A Copy of Executive Order 09-05 is set forth at Appendix B. 

53 Chapter 47.80 RCW is contained within Appendix C. 
23 

54 Vision 2040 is available at the PSRC website at http://psrc.org/growth/vision2040. 
24 Although Vision 2040 does not appear in the decision record, it is an authority of which 

the court may take judicial notice under ER 201 because it is a readily available 
authority whose accuracy cannot be reasonably questioned. 25 
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This plan adopts a set of regional growth policies, known as Multi-County 

Planning Policies. These policies serve three functions: to implement Vision 

2040's growth strategy; to guide planning by local governments under the 

GMA; and to provide policies for the PSRC's functional plans, including 

T2040. 55 Among its policies to address climate change, Vision 2040 adopts the 

following policy at MPP-En-20: 

Address the central Puget Sound region's contribution to climate 
change by, at a minimum, committing to comply with state 
initiatives and directives regarding climate change and the 
reduction of greenhouse gases. Jurisdictions and agencies should 
work to include an analysis of climate change impacts when 
conducting an environmental review process under the State 
Environmental Policy Act. 

Thus, Vision 2040 committed the PSRC, "at a minimum", to compliance 

with the state's GHG reduction requirements. Vision 2040 also 

established the land use assumptions for T2040. 

On May 29,2009, the PSRC issued a Draft Environmental Impact 

Statement (EIS) for T2040, in response to which the plaintiff organizations 

submitted comments. About a year later, on March 19, 2010, the PSRC issued 

its Final EIS for T2040. 56 However, as shown more fully below, the Final EIS 

55 Vision 2040 at 29, Part III - Multi-County Planning Policies, available at 
http://psrc.org/assets/1738/PartJII_M ulticounty _Planning_Policies. pdf. 

56 The Final Environmental Impact Statement is contained in the agency record at 
Category 1, PSRC 001445, et seq. Copies of Chapter 6 and Appendix L are set forth 
at Exhibits 3 and 4. 
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failed to demonstrate that any of the alternatives or mitigations considered were 

capable of meeting the statutory GHG reduction requirements. 

On May 20,2010, the PSRC adopted Resolution No. PSRC-A-2010-02, 

enacting T2040 as the federal metropolitan transportation plan and the state 

regional transportation plan for the four-county region.57 T2040 adopts two 

categories of programs and projects, those outlined within the FEIS as a 

"financially constrained alternative", for which identified funding exists, and an 

"unprogrammed" alternative of programs and projects, for which funding 

remains to be identified.58 Implementation of either alternative would exceed 

the GHG emission limits established by RCW 70.235.010(1 )(a), would fail to 

stabilize climate change impacts and would produce unmitigated significant 

adverse impacts upon the environment. 

From the adoption of T2040 plaintiffs appeal. 

IV. ISSUES PRESENTED 

A. Did the PSRC adopt T2040 in violation of the Limiting 

18 Greenhouse Gas Emissions statute where the selected alternative is incapable 

19 of attaining the established GHG reduction requirements? 

20 

21 

22 

23 

24 

25 

B. Did the PSRC adopt T2040 in violation of the State Environmental 

Policy Act where the EIS fails to disclose the Plan's violation of GHG reduction 

57 A copy of Resolution No. PSRC-A-2010-02 is contained in the agency record at 
Category 2, PSRC 003297 and set forth at Exhibit 6. 

58 T2040 at 69. 
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requirements and fails to consider alternatives or mitigations that would comply 

with those requirements? 

V. EVIDENCE RELIED UPON 

Because this action challenges a decision and a plan adopted by an 

administrative agency, the PSRC, review of its decision is based upon its 

decision record and other public records either available to or produced by the 

PSRC. Those records have been compiled within an Administrative Agency 

Record that, due to its length, has been filed in an electronic format on six DVD 

disks. This Hearing Memorandum relies upon a small number of those records, 

which, for ease of reference, are set forth in paper format and attached to a 

separate filing entitled, Plaintiffs' Hearing Exhibits, which accompanies this 

Hearing Memorandum. 

VI. STANDARDS OF REVIEW 

Plaintiffs principally bring this action under Article IV, Section 6 of the 

Washington State Constitution and Chapter 43.21 C RCW (SEPA).59 As 

confirmed by the court in City of Des Moines v. Puget Sound Regional 

Council, 97 Wn. App. 920, 925, 988 P.2d 993 (1999), review denied, 140 

Wn.2d 1042, actions by the PSRC are reviewable under Article IV, Section 6. 

In such a challenge "the court reviews the agency's record ... to determine 

59 Plaintiffs' Complaint at 1 also asserts claims for declaratory and injunctive relief 
under Chapters 7.24 and 7.40 RCW. 
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whether the action of a local legislative body was either illegal or arbitrary and 

capricious, depending on the issue presented. Id. See also, Pierce County 

Sheriff v. Civil Service Com'n of Pierce County, 98 Wn.2d 690, 695, 658 P .2d 

648, 650 - 651 (1983)(agency's violation of rules governing its exercise of 

discretion is contrary to law and reviewable by constitutional certiorari). The 

issue of T2040's compliance with RCW 70.235.020(1 )(a) thus presents an 

issue reviewable under Article IV, Section 6 for error of law. 

SEPA provides a right of action for review of governmental compliance 

with the statute's substantive and procedural provisions. RCW 43.21C.075(1). 

The SEPA determination under review is the legal adequacy of the EIS. 

Judicially, the issue of EIS adequacy is treated as a question of law, subject to 

de novo review. Klickitat County Citizens Against Imported Waste v. Klickitat 

County (Klickitat County), 122 Wn.2d 619, 633, 860 P.2d 390,866 P.2d 1256 

(1993), citing to Solid Waste Alternative Proponents v. Okanogan Cy. (SWAP), 

66 Wn. App. 439, 441,832 P.2d 503, review denied 120 Wn.2d 1012,844 P.2d 

435 (1992). The de novo standard of review for EIS adequacy has been 

followed consistently since our state's first EIS adequacy case in Leschi 

Improvement Council v. Washington State Highway Commission (Leschi), 84 

Wn.2d 271, 285, 525 P.2d 774 (1974). While RCW 43.21C.090 provides that 

an agency's determination under SEPA is "accorded substantial weight", the 

adequacy of an EIS is ultimately a question of law for the court to determine de 

novo. 
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VII. ARGUMENT 

A. T2040 been adopted in violation of RCW 70.235.020. 

T2040 has been adopted in violation of state law because the projects 

and programs authorized by the plan will cause the Puget Sound region to far 

exceed the GHG reduction limits set forth at RCW 70.235.020(1 )(a). 

Chapter 14, Laws of 2008 enacted the Limiting Greenhouse Gas 

Emissions statute, Chapter 70.235 RCW. This statute at RCW 70.235.020 

establishes for the state the following greenhouse gas reduction requirements: 

(1 )(a) The state shall limit emissions of greenhouse gases to achieve the 
following emission reductions for Washington state: 

(i) By 2020, reduce overall emissions of greenhouse gases in the state 
to 1990 levels; 

(ii) By 2035, reduce overall emissions of greenhouse gases in the state 
to twenty-five percent below 1990 levels; 

(iii) By 2050, the state will do its part to reach global climate stabilization 
levels by reducing overall emissions to fifty percent below 1990 levels, or 
seventy percent below the state's expected emissions that year. 

Section RCW 70.235.020 also requires the Department of Ecology by 

December 2008 to submit a greenhouse gas reduction plan to the legislature 

and it requires the Departments of Ecology and Commerce (formerly, 

Community, Trade and Economic Development) by December of even 

numbered years beginning in 2010 to report to the governor and the legislature 

the totals of GHG emissions by economic sector. A separate section, RCW 

70.235.050 directs all state agencies to meet the GHG reduction requirements 
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of 70.235.020 and to meet additional GHG reduction requirements set forth at 

RCW 70.235.050. In December 2008, the Department of Ecology prepared a 

GHG reduction plan that makes recommendations for meeting the GHG 

emission limits, but only up to the year 2020.60 

1. The statute sets GHG reduction requirements, not 
merely goals. 

The statute's direction that "state shall limit emissions of greenhouse 

gases" to achieve the specified reductions by 2020, 2035 and 2050, sets a 

standard, not simply a goal. (Emphasis supplied.) At the time of the enactment 

of Chapter RCW 70.235, the state had already established as goals the 

specified reductions by those benchmark years, first through Executive Order 

07-02 and then through the Climate Change Mitigation statute, Chapter 80.80 

RCW. However, Chapter 14, Laws of 2008 took the additional step of 

converting the GHG reduction goals into mandatory limits, as clear from use of 

the predicate "shall" in RCW 70.235.020(1).61 

II 

I 

60 The Executive Summary from Ecology's greenhouse gas reduction plan, entitled 
Growing Washington's Economy in a Carbon-Constrained World (December 2008) is 
set forth at Exhibit 10 in Plaintiffs' Hearing Exhibits. A full copy is contained in the 
agency decision record at Category 4, PSRC 023883. 

61 The term "shall" creates a mandatory duty. Waste Management of Seattle, Inc. v. 
Utilities and Transp. Com'n, 123 Wn. 2d 621, 629, 869 P.2d 1034 (1994)("The use of 
the word 'shall' imposes a mandatory duty.") 
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2. The GHG reductions seek to achieve climate 
stabilization. 

The GHG reduction levels were not enacted in a vacuum. They follow 

more broadly accepted GHG reduction standards aimed at achieving global 

climate stabilization, which of course is a stated objective of the Limiting 

Greenhouse Gas Emissions statute. RCW 70.235.020(1 )(a)(iii). The Senate Bill 

Report for ESSHB 2815, enacted by Chapter 14, Laws of 2008, specifically 

cites to work by the IPCC.62 The IPCC Synthesis Report concludes that to 

achieve climate stabilization to between 2 and 2.4°C (3.6 - 4.3°F) above pre-

industrialization levels and sea level rise at between .4 and 1.4 meters, GHG 

emissions by 2050 must be reduced by 50 to 80% of 2000 levels.63 While the 

legislature chose limits at the low end of the scale, they do track requirements 

adopted by other states. For example, the GHG reduction limit of 1990 

emission levels by 2020 has been adopted by the states of California, Hawai'i 

and New Jersey.64 

17 II 

18 

19 

20 

21 

22 

23 

I 

62 Copies of the Senate Bill Report for ESSHB 2815 is set forth within Appendix A, 
immediately following Chapter RCW 70.235. 

63 IPCC, Synthesis Report at 67, PSRC 018280 et seq. 
24 

64 See Cal. Health & Safety Code § 38550, HRS § 342b-71 and NJS 26:2C-38, 

25 respectively. 
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3. The GHG reduction requirements apply to T2040. 

2 The greenhouse gas emission limits in RCW 70.235.020(1 )(a) apply to 

3 the adoption of T2040 because the PSRC acts as an agent of the state in 

4 transportation planning. 
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a. The PSRC falls within the term "state." 

RCW 70.235.020(1)(a) provides that '[t]he state shall limit emissions of 

greenhouse gases to achieve the following emission reductions for Washington 

state ... " (Emphasis supplied.) However, Chapter 70.235 RCW does not 

contain a definition of the term, "state", as used in this context. Accordingly, the 

court appropriately turns "to a standard dictionary to ascertain [its] plain and 

ordinary meaning." Department of Labor and Industries v. Gongyin, 154 Wn.2d 

38,45,109 P.3d 816, 819 (2005). Webster's Third New International 

Dictionary is the dictionary preferred by the courts. Internet Community & 

Entertainment Corp. v. Washington State Gambling Com 'n, 169 Wn.2d 687, 

693, 238 P .3d 1163, 1166 (2010). Webster's Third New International Dictionary 

contains several government related definitions of "state." 65 All of them refer 

65 Webster's Third New International Dictionary p. 2228 (2002). None of them limit 
"state" to state agencies. The related definitions include 

4 .. , d: the ruling body or government of a country 5 a: a body of people 
permanently occupying a definite territory and politically organized 
under a sovereign government almost entirely free of from external 
control and possessing coercive power to maintain order within the 
community ... b: the political organization that has supreme civil 
authority and political power and serves as the basis of government ... 
6: the operations, activities, or affairs of the government or ruling power 
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to "state" in the generic sense of federal and state government. Thus, the term 

as used in RCW 70.235.020(1 )(a) broadly includes the state as a territorial unit, 

the ruling body of a country, a body of self-ruling people, and the activities of a 

government. The statute's use of the commonly defined term "state" therefore 

includes more than the state as a political unit or its state agencies, but 

encompasses all the "operations, activities [and] affairs" of the state 

government. Because the activities of the PSRC, like other regional 

transportation planning organizations, involve plans, programs and projects 

within the state transportation system, those activities are included within the 

actions of the state. 

This construction of "state" is supported by the language and structure of 

the statute. Chapter 70.235 RCW differentiates between "state," "Washington 

State," and "state agency." Section 70.235.020(1 )(a) distinguishes between 

"state" and "Washington State" by providing that "[t]he state shall limit 

emissions ... to achieve reductions for "Washington state[,]" the geographic 

territory of the state. (Emphasis supplied.) Section 70.235.050(1) distinguishes 

between the "state" and its "state agencies" by additionally requiring that "[a]1I 

state agencies shall meet the statewide greenhouse gas emission limits 

of a country ... 7 often cap: one of the bodies politic or component units 
in a federal system that is more or less independent and sovereign over 
internal affairs but forms with other units a sovereign nation <the United 
States of America> '" 8 ... b: a territorial unit in which the general body 
of law is separate and distinct from the law of any other territorial unit ... 
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established in RCW 70.235.020", as well as meeting additional limits set by that 

subsection. 

By referring to "state agencies", as opposed to "the state", the statute 

demonstrates legislative intent that RCW 70.235.020(1 )(a) be implemented by 

a broader set of entities than just state agencies. After all, if "state" in RCW 

70.235.020(1 )(a) only referred to state agencies, then RCW 

70.235.050(1 )(setting additional GHG reduction requirements for state 

agencies) would have been entirely redundant and superfluous, and 

inconsistent with the rule that "[s]tatutes must be interpreted and construed so 

that all the language used is given effect, with no portion rendered meaningless 

or superfluous." State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318, 320 

(2003)(internal citations and quotations removed). 

Chapter 70.235 RCW does contain several other definitions and 

references related to state entities, but none would limit the term "state" in 

subsection .020(1 )(a) to state agencies or departments. In the definitions at 

RCW 70.235.010, the term "[d]epartment" is defined to "mean[] the department 

of ecology[,]" to which the statute assigns specified duties.66 Additionally, the 

statute assigns to another state agency, the Department of Commerce, the duty 

66 RCW 70.235.020(1 )(b) assigns the duty to Ecology to "submit a greenhouse gas 
reduction plan for review and approval to the legislature" by December 1, 2008 and 
further to develop and implement a statewide system to monitor and report public and 
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of reporting total statewide greenhouse emissions and greenhouse gas 

emissions by major source sector every two years. RCW 70.235.020(2). 

But these delegations do not alter the GHG emission limits imposed 

upon the state under subsection .020(1 )(a) since RCW 70.235.020(1 )(c) 

expressly provides that "[e]xcept where explicitly stated otherwise, nothing in 

chapter 14, Laws of 200B limits any state agency authorities as they existed 

prior to June 12, 200B." The statute's distinctions among "state", "Washington 

state" and particular departments demonstrate that the GHG emission limits in 

SUbsection .020(1 )(a) are not limited to Ecology or Commerce, or any other 

state agency, but apply more broadly to the "state." The legislature knew how 

to limit the application of the GHG reduction requirements to particular state 

agencies, but it chose not to. 67 

II 

I 

private emissions and to track progress towards meeting the required emission 
reductions. 

67 The statute's definition of another term, "person" offers further support that the term 
"state" not be limited to state agencies. The statute defines "person" to "mean[] an 
individual, partnership, franchise holder, association, corporation, a state, a city, a 
county, or any subdivision or instrumentality of the state." Person is used three times 
in the chapter other then in the definition: once at RCW 70.235.050(6) where the 
Governor is required to appoint a person as a "single point of accountability for a" 
energy and climate change initiatives within state agencies .... "; and twice in the 
severability clause in RCW 70.235.901. None of these references indicate an intent to 
define "state" in a way that would exclude those included within the broader definition 
of "person", which of course includes the term "state" itself. 
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b. The PSRC is an agent of the state for 
transportation planning. 

Although the term "state" is not defined within Chapter 70.235 RCW, the 

term applies broadly to those entities acting on behalf of the state - including 

the PSRC - not just to those state agencies defined by the state Administrative 

Procedure Act. 68 

The state as a sovereign entity can act only through its agents, 

commonly its Governor, its legislature, courts and other elected officials. But its 

agents are not limited to such offices. Inherent in the sovereign authority to 

govern is the power to create and exercise that authority through the various 

instrumentalities created by the state. As recognized by the court in State v. 

Clausen, 95 Wash. 214, 236-237,163 P. 744 (1917): 

The power of the state as an agency of the federal government is 
not questioned. If the state has such powers, it follows that it can, 
in the absence of an express limitation, exercise its power through 
the mediumship of any of its instrumentalities. A county is a 
political subdivision of the state, created by the state under the 
sovereign power to govern, and to maintain government. As is 
said in the opinion, the state can arbitrarily select a geographical 
area, and impose upon these who reside within it certain duties. 
An imposition of duty, not limited in certain terms, cannot be 
questioned if it rests in the inherent power of the state. It is so in 
this case. 

Concurring opinion by Justice Holcomb, citing to Justice Jay's decision in 

Chisholm v. Georgia, 2 Dall. 419, 471, L. Ed. 440 (1793). While the PSRC may 

68 The Washington State Administrative Procedure Act, chapter 34.05 RCW, (APA) 
applies to "agencies," which is a defined in RCW 34.05.010(2). The PSRC is not 
included in the definition of agency. 
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not be a state agency under the state APA, it is an agent of the state for 

purposes of regional transportation planning and the state's eligibility to receive 

federal transportation funding. 

The creation of the PSRC, as well as other regional transportation 

planning organizations, is authorized by the Regional Transportation Planning 

Organizations statute, Chapter 47.80 RCW. 69 Section 47.80.050 authorizes 

state funding for the RTPOs. Each RTPO must have a transportation policy 

board which may include a representative from the Washington State 

Department of Transportation and allows state legislators to serve as ex officio, 

nonvoting policy board members. RCW 47.80.040. Further, a special 

requirement applies to the PSRC. Section 47.80.060 provides that "[i]n order to 

qualify for state planning funds available to regional transportation planning 

organizations, the regional transportation planning organizations containing any 

county with a population in excess of one million shall provide voting 

membership on its executive board to the state transportation commission, the 

state department of transportation" and certain other organizations. Further, 

RCW 47.06.040 requires that the statewide multimodal transportation plan 

prepared by the Washington State Department of Transportation must "be 

consistent with regional transportation planning ... " Even though RTPOs are 

69 The provisions of Chapter 47.80 RCW are included in Appendix C to this 
24 memorandum. 

25 
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created through the voluntary agreement of local governments within the 

region,70 RCW 47.80.020, they are part of a coordinated and integrated system 

of transportation planning funded by the state. Because of the role played in 

the state's eligibility for and receipt of federal transportation funding, RTPOs in 

general, and the PSRC in particular, serve an essential role in state 

transportation planning. 

As an RTPO, the PSRC is charged with adopting a regional 

transportation plan (RTP) that is consistent with both local city and county plans 

and with the statewide transportation plan. RCW 47.80.023(2).71 Once 

adopted, this plan governs the development of regional transportation projects, 

including state facilities. RCW 47.80.030(1 )(b).72 Consistency with the adopted 

70 See Interlocal Agreement, March 19, 1998, as amended, Category 6, PSRC 
028700, set forth at Exhibit 2. 

71 RCW 47.80.020 provides in part: 

Each regional transportation planning organization shall have the 
following duties: 
* * * 
(2) Prepare a regional transportation plan as set forth in RCW 
47.80.030 that is consistent with countywide planning policies if such 
have been adopted pursuant to chapter 36.70A RCW, with county, city, 
and town comprehensive plans, and state transportation plans. 

72 RCW 47.80.030(1) in part provides: 

(1) Each regional transportation planning organization shall develop in 
cooperation with the department of transportation, providers of public 
transportation and high capacity transportation, ports, and local 
governments within the region, adopt, and periodically update a regional 
transportation plan that: 
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RTP is a requirement for the development of any transportation project. RCW 

47.80.030(1 ).73 In other words, without adoption through an RTP, no regional 

facilities can be built. Adopted RTPs, and PSRC's T2040 in particular, thus 

determine which regional transportation projects can be built. 

But the PSRC serves a more significant role than that. In urbanized 

areas, such as the Puget Sound region, a state designated RTPO also serves 

as the federal Metropolitan Planning Organization (MPO) under both the federal 

highways act and the federal transportation act. RCW 47.80.020.74 Pursuant to 

this authority, the PSRC has been formally designated as the MPO for the 

* * * 
(b) Identifies existing or planned transportation facilities, services, and 
programs, including but not limited to major roadways including state 
highways and regional arterials, transit and non motorized services and 
facilities, multimodal and intermodal facilities, marine ports and airports, 
railroads, and noncapital programs including transportation demand 
management that should function as an integrated regional 
transportation system ... 

73 RCW 47.80.030(3) provides in part: 

(3) All transportation projects, programs, and transportation demand 
management measures within the region that have an impact upon 
regional facilities or services must be consistent with the plan and with 
the adopted regional growth and transportation strategies. 

74 RCW 47.80.020 provides in relevant part: 

In urbanized areas, the regional transportation planning organization is 
the same as the metropolitan planning organization deSignated for 
federal transportation planning purposes. 
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Puget Sound region. 75 As the region's MPO, the PSRC is charged by federal 

law with adopting a transportation improvement plan (TIP) for the region. 23 

USC §§134(c)(1) and 1340)(1).76 In order to receive federal funding, a 

4 transportation project must be both listed in and consistent with the TIP. 23 

5 

6 

7 

8 

9 

10 

11 

USC §§134U)(3)(A) and 134U)(5)(A). Projects eligible to receive federal 

funding are to be selected by the MPO from the approved TIP. 23 USC 

§§1340)(5)(i)(I) and (134(K)(4)(A). Thus, for receipt of federal funding for both 

state and non-state transportation projects in the Puget Sound region, the 

PSRC acts as the state's agent for the listing of and selection of projects. 

To place the PSRC's role in Justice Holcomb's analysis, the state has 

12 the authority to designate its agents for purposes of state and federal 

13 

14 

15 

16 

17 

18 

transportation planning and the PSRC is that designated agent. For purposes 

of RCW 70.235.020(1 )(a), the PSRC is an arm of the state and its actions must 

conform to the statute's requirements. 

c. The legislative history of RCW 70.235.020 
supports its broad application to all 
instrumentalities of the state. 

19 A search of the legislative history indicates that the "state" was not meant to 

20 only apply to a "state agency," but to a broader scope of instrumentalities. The 

21 

22 
75 See Exhibit 1, Letter, Booth Gardner to Norm Rice of September 24, 1991, formally 

23 designating the PSRC as the MPO for the four county Puget Sound area under 23 
USC §134 of the federal highways act and 49 USC §1607 of the federal transportation 

24 act. Category 6, PSRC 028675. 

25 76 Copies of cited federal statutes are set forth in Appendix B to this memorandum. 
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second substitute house bill provided: 

"The department shall use its existing statutory authority and any 
additional authority granted by the legislature to limit greenhouse 
gas emissions to achieve the following emissions reductions for 
Washington state ... "?? 

As worded above, the statute would have simply been a directive to the 

Department of Ecology to use its delegated authorities to limitGHG emissions. 

However, Representative Upthegrove proposed an amendment adopted on 

February 19, 2008, that provided the current statutory language: 

"The state shall limit emissions of greenhouse gases to achieve 
the following emissions reductions for Washington state .... ,,?8 

Accordingly, the legislature could have limited the application of RCW 

70.235.020(1 )(a) to a single state department or just state agencies, but instead 

chose to broadly apply that resp~nsibility to all of the instrumentalities of the 

state. 

4. T2040's four-part GHG reduction strategy. 

T2040 is the 30 year transportation plan for the Puget Sound region. As 

"a long-term template for how this region should invest in transportation", T2040 

purports to identify three objectives: investments to support the region's growth; 

77 Second Substitute House Bill 2815, as worded by amendment 1234, available at 
http://apps.leg. wa.gov/documents/billdocs/2007 -08/Pdf/Bills/House%20Bills/2815-
S2.pdf. 

78 Second Substitute House Bill 2815 Amendment 1293, Representative Upthegrove, 
adopted 2/19/2008. Copies of the Upthegrove amendment and the bill's prior language 
are set forth within Appendix A, immediately following the Senate Bill Report for 
ESSHB 2815. 
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a financing plan; and a strategy for reducing transportation's contribution to 

climate change. T2040 at 11 . 

Investments for addressing the region's growth are laid out at Appendix 

M to the plan, a 106 page itemized list of transportation projects and programs, 

including such projects as an expansion of SR 2 to by-pass Monroe and Sultan, 

the extension of SR 509 to 1-5 and the construction of SR 704, a new four-lane, 

divided freeway across Fort Lewis and McChord Air Base.
79 

For purposes of financing, projects fall into either of two broad 

categories, constrained or unprogrammed. Constrained projects are those for 

which costs are accounted for and balanced against reasonably expected 

revenues. Unprogrammed projects do not have corresponding funding and are 

more aspirational in nature. T2040 at 13. The classification of projects into 

these categories is a requirement for federal funding. Id. The category for each 

project or program is indicated on the investment list at Appendix M.80 

The third identified objective, reducing transportation's contribution to 

climate change, is laid out within T2040 at 49-52 and elaborated upon within 

Appendix L. The Plan at 49 recognizes that in the Puget Sound region 

79 T2040 and its Appendices are provided to the court under separate cover. A copy of 
Appendix M is provided at Exhibit 9. 

80 For example, the restriping of lanes on the US2 trestle is a candidate in the 
constrained category, meaning that a source of funding is identified, but the project has 
yet to receive PSRC approval, while the widening of US2 from Monroe to Gold Bar is 
unprogrammed, meaning that funding sources have not been identified. T2040, 
Appendix M, page 1 of 106 of Investment List. 
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transportation generates about 50% of all GHG emissions and the increased 

generation of emissions from increased travel outpaces reductions from 

increased energy efficiency and the types of fuels used. Id. The Plan at 50 cites 

to RCW 70.235.020 (incorrectly referencing the GHG reduction limits as 

"goals") and then outlines a Four-Part Greenhouse Gas Reduction Strategy, 

consisting of land use, user fee, transportation choices and technology 

improvements. As briefly summarized in T2040 at 50-51 and more fully 

described in Appendix L, PSRC believes that certain reductions can be 

achieved through each of these strategies. 

Land use measures would build on the growth patterns adopted in 

PSRC's planning document VISION 2040, which shifts development toa more 

compact and concentrated growth pattern. Implementation of VISION 2040 is 

projected to reduce GHG emissions by 6% below the 2040 estimated levels 

based upon a continuation of current trends without those land use measures.
81 

User fees and transportation choices would attempt to reduce miles 

traveled by single occupant vehicles through pricing (i.e., tolls) and increases in 

transit and are projected to reduce GHG emissions by 9% below the 2040 

emissions resulting from current trends. 

The technology strategy recognizes that GHG reductions are potentially 

attainable through advances in fuel technology (reduced carbon content) and 

81 T2040 at 51. 
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increased vehicle efficiency (increased vehicle mileage). Although T2040 

includes no measures to advance either, it develops two scenarios: a "likely 

scenario", based upon current technologies, and an "aggressive scenario", 

based upon a more concerted effort to increase fuel efficiency. The likely 

scenario assumes that by 2040 electric vehicles would make up 20% of the 

vehicle fleet, passenger vehicle economy would increase to 40 mpg82 and the 

carbon content in fuels would be reduced by 10%. The aggressive scenario 

assumes that by 2040 electric vehicles would make up 45% of the vehicle fleet, 

passenger vehicle economy would increase to 50 mpg and the carbon content 

of fuels would be reduced by 20%.83 The PSRC projects that the likely scenario 

would reduce GHG emissions by 25% and the aggressive scenario would 

reduce GHG emissions by 43%, each below projected emissions for 2040 

under current trends. T2040 at 49 and Appendix L at L-2. 

The projected results of PSRC's GHG strategy are illustrated in T2040 at 

52, Exhibit 18 (and in Appendix L at L-1-1 0): 

82 By comparison, NHTSA and the EPA in 2009 increased fuel efficiency standards for 
passenger vehicles to 35.5 mpg by the year 2016. T2040 at 49. 

83 For each scenario the technology advances are cumulative, meaning that the GHG 
emission adjustments for reduced carbon content of fuels are applied to a vehicle fleet 
of increased fuel efficiency which in turn is applied to a vehicle fleet with increased use 
of electrical power, with further adjustments made for an assumed improved 
efficiencies within the medium and heavy duty truck fleet. Appendix L at L-9-1 O. 

HEARING MEMORANDUM OF 
CASCADE BICYCLE CLUB, 
FUTUREWISE AND SIERRA CLUB - 37 

ARAMBURU & EUSTIS LLP 
720 Third Avenue, Suite 2112 

Seattle, Washington 98104 
Tel. (206) 625-9515 Fax (206) 682-1376 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Figure 18. Greenllollse Gas Emissions (C02 Emissions in Millions of Tons) 
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T2040, Appendix L-10 offers the following explanation of the chart: 

As illustrated in the chart, the Four-Part Greenhouse Gas 
Strategy results in a range of emissions reductions between 31% 
and 48% below the 2040 Baseline trend, and between 5% and 
28% below 2006 modeled emissions in the year 2040. As a 
comparison, the state's greenhouse gas emission reduction goals 
are to achieve 1990 levels by 2020, 25% below 1990 levels by 
2035, and 50% below 1990 levels by 2050. 

Of the five scenarios represented by the five bars in the graph, the second bar, 

T2040 (FC) Likely Technology Scenario, most accurately projects the levels of 

GHG emissions and emission reductions for the projects and programs 

identified in T2040, since it is based upon transportation investments with 

HEARING MEMORANDUM OF 
CASCADE BICYCLE CLUB, 
FUTUREWISE AND SIERRA CLUB - 38 

ARAMBURU & EUSTIS LLP 
720 Third Avenue, Suite 2112 
Seattle, Washington 98104 

Tel. (206) 625-9515 Fax (206) 682-1376 



1 

2 

3 

4 

identified funding sources and more probable advances in technology than the 

aggressive technology scenarios. 

For this scenario, T2040 at Figure 18 claims that for the T2040(FC)-

Likely Technology scenario its Four-Part Greenhouse Gas Reduction Strategy 

5 would reduce GHG emissions by the year 2040 to 5% below the 2006 baseline 

6 

7 

8 

9 

10 

11 

12 

13 

and to 31 % below the 2040 baseline and asserts that these reductions are 

comparable to the statutory GHG reduction requirements for 2020,2035 and 

2050. In fact, as explained below, they are not. 

5. T2040's four-part strategy fails to meet GHG reduction 
requirements. 

The T2040 GHG reduction strategy fails to meet the GHG reduction 

limits of RCW 70.235.020(1) because it measures its claimed reductions from 

14 the wrong baselines, those for 2006 and 2040. When its claimed emission 

15 

16 

17 

18 

19 

reductions are measured against the proper 1990 baseline, they far exceed the 

adopted statutory limits. As with any measurement, the beginning point makes 

a difference. Although not disclosed within either the main text or Appendix L to 

T2040, the 1990 GHG emissions are substantially below the GHG emissions of 

the 2005/2006 time-frame that T2040 actually uses. 
20 

21 
Appendix L-1 0 at footnote 5 offers the following explanation for its use of 

22 the 2040 and 2006 baselines: 

23 

24 

25 

Throughout the draft plan and EIS process, the Transportation 
2040 results have been compared primarily to the 2040 Baseline 
alternative, and to some extent also to the 2006 base year (PSRC 
does not have data for the 1990 year that is [sic] consistent with 
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our current modeling framework; therefore, for the purposes of 
greenhouse gas emissions comparisons the 2006 base year is 
provided as a surrogate). 

(Emphasis supplied.) But PSRC's decision record does contain data regarding 

1990 GHG emission levels to which its projected GHG emissions could be 

compared. That data demonstrate that year 2006 emissions cannot serve as a 

"surrogate" for 1990 levels. 

In April 2008, the PSRC prepared an analysis, Transportation 2040: 

Climate Change and Vehicle Miles Traveled to address two questions: how 

Transportation 2040 would address the GHG reduction goals in SB 6001 (now, 

the GHG reduction limits in RCW 70.235.020); and how Transportation 2040 

would address VMT reduction benchmarks (eventually adopted at RCW 

47.01.440). That study provided data showing a 20% increase of GHG 

emissions from 1990 to 2005: 84 

II 

I 

84Transportation 2040: Climate Change and Vehicle Miles Traveled is contained in the 
Administrative Record at PSRC 006654; the above referenced page is at PSRC 
006667. A copy of this document is set forth at Exhibit 18. 
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The Administrative Record provides other data from which the increase 

in GHG emissions from 1990 to 2005/2006 can be derived. The joint 

publication by the Departments of Ecology and Community, Trade and 

Economic Development (now Commerce) entitled, Washington State 

Greenhouse Gas Inventory and Reference Case Projections, 1990-2020 

(December 2007) reports that for the state's transportation sector as a whole 

GHG emissions increased from 37.5 MMTC02 in 1990 to 44.5 MMTC02 in 

2005, an increase of about 19%.85 The same study at C-9 reports that between 

25 85 Exhibit 11, Executive Summary at ES-5, PSRC 021413. 
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1990 and 2005, emissions from on-road gasoline vehicles increased by 21 %. 

Further, increases in GHG emissions of about 20% in this 15 year period are 

consistent with national trends.86 

As reported by the Puget Sound Clean Air Agency, GHG emissions from 

transportation in the Puget Sound region have followed state and national 

trends. In its publication, Roadmap for Climate Protection: Reducing 

Greenhouse Gas Emissions in Puget Sound (December 2004), the PSCAA 

reported that GHG emissions rose by 8% between 1990 and 2000 and were 

projected to increase by 21 % by 2010.87 

None of these data support PSRC's use of 2006 GHG emissions as a 

"surrogate" for 1990 emission levels, as asserted by Appendix L at L-10, 

footnote 5. To account for differences between 1990 and 2006 GHG emission 

levels, PSRC's Four Part Strategy, and its Figure 18, should have included an 

adjustment showing 1990 levels to be 20% lower than 2006 levels. With such 

an adjustment, use of the 1990 baseline would show that the claimed 5% 

reduction in GHG emissions by 2040 under the T2040 Fully Constrained/Likely 

86 The US Department of State, Fourth Climate Action Report to the UN Framework 
Convention on Climate Change, Chapter 3 at 21-23 (2007) reports a 20% increases in 
CO2 emissions from fossil fuel combustion in the 14 year period of 1990 - 2004. A 
copy of this report is set forth at Category 4, PSRC 017788 and excerpts are set forth 
at Exhibit 15. The Fifth Climate Action Report, Chapter 3 at 27 (2009) reports a 21.8% 
increase in CO2 emissions between 1990 and 2007, Category 4, PSRC 022466, 
excerpts of which are set forth at Exhibit 16. 

871d. at21. 
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Technology scenario would actually produce emissions of about 15% above 

1990 levels, far exceeding the statutory limits adopted under RCW 

70.235.020(1 )(a). 

Those statutory limits of course require reductions of 25% below 1990 

emission levels by 2035 and 50% below 1990 levels by 2050. Assuming a 

constant rate of GHG reduction, an interpolation between 2035 and 2050 

reduction levels would place the required 2040 GHG emission reduction at 

about 33% of 1990 emissions.ss Thus by 2040, rather than at 5% below the 

baseline of 2006, as claimed for T2040, a statutorily compliant plan should 

result in GHG reductions of 33% below 1990 levels. Because GHG emissions 

in 2005/2006 are about 20% greater than those in 1990, a 33% reduction below 

1990 levels by the year 2040 would require a 53% reduction below 2006 levels. 

Therefore, T2040's proposed reduction in GHG emissions by 2040 of only 5% 

below 2006 levels actually would put T2040's projected emissions at about 

17 48% over the statutory limits. Rather than being comparable to the GHG 

18 reduction requirements of RCW 70.235.020(1 )(a) as claimed, T2040 would 

19 result in GHG emissions of nearly twice the statutory limits, placing the plan far 

20 out of compliance with the Limiting Greenhouse Gas statute. T2040 grossly 

21 

22 

23 

24 

25 

88 A further 25% increase in GHG reductions from 2035 to 2050 would require 
increased reductions of 1/3 of the necessary increased reductions every 5 years, or by 
about 33% by 2040 and 42% by 2045 in order to reach 50% of 1990 emission levels 
by 2050. 
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exceeds RCW 70.235.020(1 )(a) even if 2006 baseline emissions are used in 

the place of 1990 emissions, since by 2040 the selected alternative would 

result in a 30% increase of CO2 emissions above 2006 levels, instead of a 33% 

decrease. See FEIS, Table 6-8, infra at 59. T2040's claim that its plan is 

comparable to the statute's required limits is a gross misrepresentation. 

6. Promises of future review fail to meet present 
requirements. 

Without ever acknowledging its gross exceedance of the statutory 

reduction limits, T2040 at 51 concludes the presentation of its GHG reduction 

strategy by suggesting a need to revisit the issue: 

PSRC's 2010 Action Strategy will include a strategy to work with 
WSDOT and local and regional jurisdictions by December 2011 to 
improve analysis methodologies and identify additional strategies 
to reduce greenhouse gas emissions, when WSDOT is required 
to report to the Governor on the status of regional transportation 
plans. When state targets are set for the transportation sector and 
regions, PSRC should revisit its greenhouse gas reduction 
strategy. 

Reference in the first sentence of the above passage is to WSDOT's 2011 

report to the Governor directed by the Governor's Executive Order 09-05 at 

Section 2: 

By December 1, 2011, the Department will report to the Governor 
on which regional transportation planning organizations have 
developed, or are developing, plans with greenhouse gas 
strategies, which strategies appear to have the greatest potential 
to achieve the benchmarks [for vehicle miles traveled], and what 
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policy or funding issues need to be resolved to ensure 
implementation. 89 

The reference in the second sentence is to the direction by RCW 

70.235.020(1 )(b) for the Department of Ecology to develop a GHG reduction 

plan that would describe actions necessary to achieve the limits established 

under RCW 70.235.020(1 )(a). However, neither administrative effort offers any 

defense for T2040's failure to meet the GHG reduction limits of RCW 

70.235.020(1 )(a). 

WSDOT's report to the Governor does not alter the requirements of 

statute. Although initially set as goals by Executive Order,9o the GHG 

reductions have been established as limits by statute. Absent a statute 

conferring authority upon the governor (e.g., RCW 43.06.010(12), authorizing 

the Governor to declare a state of emergency), the Governor lacks the authority 

either to create additional obligations having the effect of law, or to amend or 

annul obligations set by statute.91 Accordingly, the Governor's directive to 

WSDOT does not amend, alter, suspend or delay the effect of the GHG 

reduction requirements of RCW 70.235.020(1 )(a). 

89 As noted above, a copy of Executive Order 09-05 is contained within Appendix B to 
this memorandum. The Executive Order also directs WSDOT to work with PSRC and 
other regional transportation planning organizations to develop regional transportation 
plans to reduce GHG emissions and vehicle miles traveled. 

90 Executive Order 07-02, Section 1 (February 7,2007). 

91 Fisher-McReynolds v. Quasim, 101 Wn. App. 801, 812-14,6 P.3d 30 (2000), citing 
to AGO 1991, No. 21 (June 11, 1991). 
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The development of a plan to meet the GHG reduction limits also does 

not relieve PSRC from compliance with RCW 70.235.020(1 )(a). The direction to 

Ecology at RCW 70.235.020( 1 )(b) provides as follows: 

(b) By December 1, 2008, the department shall submit a 
greenhouse gas reduction plan for review and approval to the 
legislature, describing those actions necessary to achieve the 
emission reductions in (a) of this subsection by using existing 
statutory authority and any additional authority granted by the 
legislature. Actions taken using existing statutory authority may 
proceed prior to approval of the greenhouse gas reduction plan. 

The required plan does not change the GHG reduction requirements set by 

subsection 020(1 )(a). Subsection .020(1 )(b) directs Ecology to prepare a plan, 

not to promUlgate rules; the plan serves to advise the legislature as to further 

actions necessary to achieve the established emission reductions, not to 

independently impose emission reductions; and preparation of the plan is not 

intended to hold up actions to comply with the GHG reduction limits, since 

subsection .020(1)(b) expressly provides that "[a]ctions taken using existing 

statutory authority may proceed prior to approval of the greenhouse gas 

reduction plan." PSRC's adoption of T2040 has proceeded under "existing 

statutory authority", namely RCW 47.80.023(1), requiring PSRC to "[p]repare 

and periodically update a transportation strategy for the region." Since T2040 

has proceeded under existing statutory authority, it must therefore comply with 
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RCW 70.235.020(1)(a). And finally, Ecology's GHG reduction plan of December 

2008 only contains recommendations to meet the year 2020 reduction levels.
92 

Unlike the somewhat parallel requirements for the reduction of vehicle 

miles traveled, which are expressed in terms of broad statewide goals to be 

implemented through benchmarks established by WSDOT, the requirements 

for GHG reductions are stated as limits, not goals or benchmarks, and have 

present operative effect, rather than serving as simply guides for future 

rulemaking. 93 Had the legislature intended for the requirements of RCW 

70.235.020 to merely serve as guides or benchmarks for later rulemaking, it 

clearly knew how to do so, since that is the approach taken for the reduction of 

VMT in the same enacting law and was the approach taken for the reduction of 

GHG emissions in earlier versions of EESHB 2815. 

Consistent with the objectives of RCW 70.235.020, the contribution by 

the Puget Sound transportation sector to the state's total GHG emissions 

warrants that this sector make no lesser level of emissions reduction than that 

92 The Department of Ecology's GHG reduction plan is provided within the document, 
Growing Washington's Economy in a Carbon-Constrained World (December 2008) set 
forth in the agency record at Category 4, PSRC 023883, the executive summary of 
which is set forth at Exhibit 10. This report only proposes strategies to meet the year 
2020 GHG emission limits, and not beyond. Id. at 7, PSRC 023897. 

93 Compare RCW 70.235.020(1 )(a)(establishing GHG reduction limits) and 47.01.440 
(directing WSDOT to establish VMT reduction benchmarks), both enacted by Chapter 
14 (Laws of 2008). 
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mandated by statute.94 The Puget Sound area produces about half of the 

state's total GHG emissions and about half of those emissions come from the 

transportation sector. Accordingly, transportation in Puget Sound accounts for 

about one fourth of the state's GHG emissions. 95 Given the ability to address 

that segment in a single plan and the greater potential in the Puget Sound 

region for increasing alternatives to single occupant vehicles through transit 

and decreasing reliance upon fossil fuels as an energy source for motor 

vehicles,96 transportation in the Puget Sound area must at least bear a 

proportionate share of the state's GHG reduction requirements. 97 

B. T2040 has been adopted in violation of SEPA. 

T2040's failure to meet statutory GHG reduction requirements violates 

SEPA on account of the failure of its EIS to explicitly identify the plan's violation 

94 As noted above, Vision 2040 adopts at MPP-En-20 the policy, "at a minimum [of] 
committing to comply with state initiatives and directives regarding climate change and 
the reduction of greenhouse gases." 

95 Roadmap for Climate Protection: Reducing Greenhouse Gas Emissions in Puget 
Sound at 12, set forth at Exhibit 13. To place these emissions in a national 
perspective, the Puget Sound Region is responsible for about 1 % of total US 
emissions, so transportation in Puget Sound would be responsible for about .5% of all 
US GHG emissions. Id. 

96 See RCW 36.70A.695 (requirement that cities and counties adjacent to 1-5, 1-90, 1-
405 or SR 520, and others, permit electric vehicle infrastructure) and RCW 47.80.090 
(direction to RTPOs in counties with populations of over $1 million to seek funding and 
conduct planning for the development of electric vehicle infrastructure). 

97 See Department of Ecology comment to T2040 EIS, stating, "Ecology believes it is 
critically important for PSRC to develop a plan that that [sic] ensures GHG emissions 
consistent with the region's proportional share of the transportation sector's GHG 
emissions reductions." PSRC 002534, contained within Exhibit 5. 
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of those standards and its failure to develop alternatives or mitigations fully 

compliant with those standards. 

1. SEPA is to be liberally construed and vigorously enforced. 

The State Environmental Policy Act (SEPA) is Washington's most 

5 fundamental and pervasive environmental law. Richard L. Settle, The 

6 

7 

8 

9 

Washington State Environmental Policy Act: A Legal Policy and Analysis 

("Settle") §1.23 at 1-33 (Matthew Bender & Co, December 201 0). The statute 

contains both procedural requirements and substantive authority. Procedurally, 

10 the statute requires the integrated use of environmental values in the decision 
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making by all state and local agencies. RCW 43.21 C.030(2)(a). Substantively, 

SEPA grants governmental agencies the authority to use the environmental 

documentation to condition, and even deny, specific projects and other 

governmental actions based upon environmental impacts. RCW 43.21 C.060. 

The principal vehicle for assuring that environmental factors are fully 

considered in governmental decision making is the environmental impact 

statement, which is required to be prepared for all major actions significantly 

affecting the quality of the environment. RCW 43.21 C.030(2)(c). Because 

complete and accurate information is a prerequisite to sound environmental 

action, the requirements of SEPA have been construed liberally. 

The Washington Supreme Court has declared unequivocally that SEPA 

is to be given "broad and vigorous construction." Eastlake Community Council 
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V. Roanoke Associates, Inc. (Eastlake), 82 Wn.2d 475, 490,513 P.2d 46 

(1973). SEPA's declared purposes are to: 

(1) encourage productive and enjoyable harmony between man 
and his environment; 

(2) ... prevent or eliminate damage to the environment and 
biosphere; 

(3) ... stimulate health and welfare of man; and 

(4) ... enrich the understanding of the ecological systems and 
natural resources important to the state and the nation. 

RCW 43.21 C.01 O. Far from merely hortatory, these purposes demand full 

governmental attention. It is the "continuing responsibility" of all agencies of the 

state, including its local governments, to "use all practicable means" to "improve 

and coordinate" their "plans, functions, programs and resources to the end that 

the state and its citizens may": 

(a) Fulfill the responsibilities of each generation as trustee of the 
environment for succeeding generations; 

(b) Assure for all people of Washington safe, healthful, productive, 
and aesthetically and culturally pleasing surroundings; 

( c) Attain the widest range of beneficial uses of the environment 
without degradation, risk to health or safety, or other undesirable 
and unintended consequences; 

(d) Preserve important historic, cultural, and natural aspects of 
our national heritage; 

(e) Maintain, wherever possible, an environment which supports 
23 diversity and variety of individual choice; 

24 

25 
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(f) Achieve a balance between population and resource use which 
will permit high standards of living and a wide sharing of life's 
amenities; and 

(g) Enhance the quality of renewable resources and approach the 
maximum attainable recycling of depletable resources. 

RCW 43.21C.020(2)(emphasis supplied). These mandates are essentially a 

restatement of directives contained within the National Environmental Policy 

Act (NEPA) at 42 U.S.C. 4331 (b). But SEPA goes one step beyond NEPA and 

declares at RCW 43.21 C.020(3): 

The legislature recognizes that each person has a fundamental 
and inalienable right to a healthful environment and that each 
person has a responsibility to contribute to the preservation and 
enhancement of the environment. 

(Emphasis supplied.) 

SEPA's policies and mandates are exceptionally forceful and 

demanding. As noted by the court in Eastlake, 82 Wn. 2d at 490: 

To fulfill these purposes of restoring ecological health to our lives, 
SEPA mandates governmental bodies to consider the total 
environmental and ecological factors to the fullest in deciding 
major matters. The procedural duties imposed by SEPA - - full 
consideration to environmental protection - - are to be exercised 
to the fullest extent possible to insure that the "attempt by the 
people to shape their future environment by deliberation, not 
default" will be realized. Stempel v. Department of Water 
Resources, supra, 82 Wn. 2d at 118,508 P.2d at 172 ..... In view 
of this clear legislative mandate ... SEPA [is to] be given a broad 
and vigorous construction. 

(Emphasis and ellipses in original.) Cited by West Main Associates v. City of 

Bellevue, 49 Wn. App. 513, 518, 742 P.2d 1266 (1982). 
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2. An EIS is to be detailed. 

At RCW 43.21 C.030(2), SEPA provides that "in every recommendation 

or report on proposals for legislation and other major actions significantly 

affecting the quality of the environment" there shall be prepared "a detailed 

statement". The required contents of an EIS are set forth at RCW 

43.21 C.030(2)( c), which provides in relevant part: 

The legislature authorizes and directs that, to the fullest 
extent possible ... (2) all branches of government of this 
state .. shall: 

(c) Include in every recommendation or report on proposals for 
legislation and other major actions significantly affecting the 
quality of the environment, a detailed statement by the 
responsible official on: 

(i) the environmental impact of the proposed action; 

(ii) any adverse environmental effects which cannot be avoided 
should the proposal be implemented; 

(iii) alternatives to the proposed action; 

(iv) the relationship between local short-term uses of man's 
environment and the maintenance and enhancement of long­
term productivity; and 

(v) any irreversible and irretrievable commitments of resources 
which would be involved in the proposed action should it be 
implemented. 

Thus, SEPA requires that an EIS be "detailed." RCW 43.21 C.030(2)(c). The 

requirement for a detailed impact statement "does not invite a lackadaisical 

approach." Leschi, 84 Wn.2d at 280. 
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3. The test for EIS adequacy. 

The legal test for EIS adequacy is whether: 

... the environmental effects of the proposed action and 
reasonable alternatives are sufficiently disclosed, 
discussed, and substantiated by supportive opinion and 
data. 

Klickitat County at 633 and Leschi at 286. This test has been referred to as the 

"rule of reason". Cheney v. City of Mountlake Terrace, 87 Wn.2d 338, 344-45, 

552 P. 2d 184 (1976), citing to Trout Unlimited v. Morton, 509 F.2d 1276, 1283 

(9th Cir. 1974)(The "rule of reason" has been interpreted to require a 

"reasonably thorough discussion of the significant aspects of the probable 

environmental consequences ... "). Under the rule of reason, "conclusory 

statements not supported by scientific or objective data do not satisfy NEPA's 

requirement for a 'detailed' statement." Citizens Against Toxic Sprays, Inc. v. 

Bergland, 428 F. Supp. 908, 922 (D.C. Ore. 1977).98 

II 

I 

98 Because SEPA is patterned after NEPA, our courts have regarded federal caselaw 
under NEPA as persuasive authority: 

At the same time, it should be noted that SEPA is patterned after the 
National Environmental Policy Act of 1969 (NEPA) (42 U.S.C. s 4321 et 
seq.) and contains language almost identical to that of the federal act. It 
is well settled that when a state borrows federal legislation it also 
borrows the construction placed upon such legislation by the federal 
courts. 

Juanita Bay Valley Community Ass'n v. City of Kirkland, 9 Wn.App. 59, 510 P.2d 1140 
(1973). 
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4. The EIS fails to disclose T2040's violation of GHG 
reduction requirements. 

SEPA and its regulations require the T2040's noncompliance with GHG 

reduction requirements to be disclosed, discussed and analyzed. As shown in 

4 the prior argument, T2040 and the EIS misrepresent the Plan's compliance with 
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the requirements of RCW 70.235.020(1 )(a), by using incorrect baselines for the 

measurement of its claimed GHG reductions and by asserting that those 

reductions are somehow comparable to the statutory requirements when they 

are plainly not. 

As noted above, an EIS must disclose and analyze: 

(i) the environmental impact of the proposed action; 

* * * 
(v) any irreversible and irretrievable commitments of resources 
which would be involved in the proposed action should it be 
implemented. 

RCW 43.21C.030(2)(c)(i)&(v)(emphasis supplied). Based upon these statutory 

provisions alone, the full extent of T2040's violation of the statutory GHG 

emission limits requires disclosure in the EIS because those emission limits set 

a standard for the protection of the public welfare99 and the exceedances of 

those standards represents "irreversible and irretrievable commitments of 

resources", namely, the additional, irretrievable discharge of C02 into the 

environment and the largely irreversible effect (at least in the near term) of 

those additional discharges upon the environment, through increased 

acidification of ocean waters, the raising of sea level, the increased intensity of 

99 See Executive Order 09-50 at 2 ("effective and immediate action to reduce 
greenhouse gas emissions ... is essential to the future well being of all 
Washingtonians."), in part implementing Chapter 70.235 RCW. 
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storm events, increased temperatures, the reduction of snow pack, decreased 

water supplies, the disruption of wildlife habitat and increased heat-related 

deaths. The EIS's failure to disclose T2040's violation of the GHG reduction 

requirements violates the provisions of RCW 43.21 C.030(2)(c). 

The failure to fully disclose the Plan's exceedance of GHG reduction 

requirements also violates the SEPA regulations. SEPA's requirements, 

including those for EISes, have been elaborated upon through regulations 

promulgated by the Department of Ecology and codified at Chapter 197-11 

WAC. 1OO Those regulations at WAC 197-11-060 define the content of 

environmental review. Both at the threshold level (to determine the need for an 

EIS) and for an EIS itself, SEPA requires the consideration of a full range of 

impacts, short and long term, direct and indirect: 

(c) Agencies shall carefully consider the range of probable 
impacts, including short-term and long-term effects. Impacts shall 
include those that are likely to arise or exist over the lifetime of a 
proposal or, depending on the particular proposal, longer. 

(d) A proposal's effects include direct and indirect impacts caused 
by a proposal. Impacts include those effects resulting from growth 
caused by a proposal, as well as the likelihood that the present 
proposal will serve as a precedent for future actions. For example, 
adoption of a zoning ordinance will encourage or tend to cause 
particular types of projects or extension of sewer lines would tend 
to encourage development in previously unsewered areas. . 

100 Cited provisions of Chapter 197-11 WAC are set forth at Appendix D to this 
memorandum. As provided by RCW 43.21 C.095, these SEPA rules "shall be accorded 
SUbstantial deference in the interpretation of this chapter." 
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WAC 197-11-060(4)(c)&(d)(emphasis supplied). Accordingly, the T2040 EIS 

must consider impacts that may occur over the lifetime of the 30 year Plan and 

those that are likely to result from the plan's implementation through its listed 

projects and programs. 

The scope and content of an EIS are further defined by WAC 197-11-

440, including consideration of topics in part 6: 

(6) Affected environment, significant impacts, and mitigation 
measures. 

*** 
(c) This section of the EIS shall: 

(i) Succinctly describe the principal features of the environment 
that would be affected, or created, by the alternatives including 
the proposal under consideration .. ,. 

(ii) Describe and discuss significant impacts that will narrow 
the range or degree of beneficial uses of the environment or pose 
long term risks to human health or the environment, ... 

(iii) Clearly indicate those mitigation measures (not described 
in the previous section as part of the proposal or alternatives), if 
any, that could be implemented or might be required, as well as 
those, if any, that agencies or applicants are committed to 
implement. 

(iv) Indicate what the intended environmental benefits of 
mitigation measures are for significant impacts, and may discuss 
their technical feasibility and economic practicability, if there is 
concern about whether a mitigation measure is capable of being 
accomplished .... 

(v) Summarize significant adverse impacts that cannot or will 
not be mitigated. 

(d) This section shall incorporate, when appropriate: 
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(i) A summary of existing plans (for example, land use and 
shoreline plans) ... and how the proposal is consistent and 
inconsistent with them. 

(ii) Energy requirements and conservation potential of various 
alternatives and mitigation measures, ... 

(iii) Natural or depletable resource requirements and 
conservation potential of various alternatives and mitigation 
measures. 

(iv) Urban quality, historic and cultural resources, '" 

( e) Significant impacts on both the natural environment and the 
built environment must be analyzed, if relevant (WAC 197-11-
444) ... 

(Emphasis supplied). Thus, an EIS must address the environmental impacts of 

a proposal and alternatives, including impacts that "pose long term risks to 

human health or the environment" and the "natural and depletable resource 

requirements" of the various alternatives. 

Under SEPA, "impacts" are broadly defined as a proposal's effects upon 

the environment. WAC 197-11-752. The environment in turn covers some 50 

elements listed at WAC 197-11-444, including air quality, climate, and releases 

to the environment affecting public health. WAC 197-11-44(1)(b)(i)&(iii) and-

444(2)(a)(iii). Thus, the Plan's impacts to the environment include its impacts 

upon air quality and climate caused by emissions to the air. 101 

101 The significance of an impact is judged by "context and intensity .... An impact may 
be significant if its chance of occurrence is not great, but the resulting environmental 
impact would be severe if it occurred." WAC 197-11-794. The impacts of increased 
CO2 upon the environment are significant because their probability is not only great but 
already occurring (e.g. the increase in global temperatures and sea levels, acidification 
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With regard to air quality and other natural and depletable resources, 

RCW 70.235.020 sets the limits for GHG emission discharges. The T2040 EIS 

was required to identify those requirements, which it does. T2040 at 50 and 

FEIS at 6-12. However, neither the Plan nor the EIS identify the extent of the 

Plan's violation of the statutory GHG reduction requirements. The Plan's failure 

to explicitly disclose its noncompliance with those standards is shown within the 

prior argument. The EIS as well obscures the point. 

Impacts upon air quality and climate change are addressed in the FEIS 

at Chapter 6.102 Greenhouse Gas emissions and their impacts on climate are 

specifically addressed at pages 6-5 to 6-6, 6-12 to 6-13; emissions of CO2 are 

shown in Exhibit 6-3 on page 6-12 and Exhibits 6-8 and 6-9 on page 6-21 and 

mitigations are discussed at 6-25 to 6-29. But none of these discussions or 

exhibits disclose the extent of T2040's noncompliance with the GHG reduction 

requirements set by statute. 

For example, Exhibit 6-3 shows the significant divide between GHG 

emissions levels resulting from the continuation of current trends and those 

limits set by RCW 70.235.020, but omits the graph line that would disclose 

GHG emissions from the selected alternative: 

of ocean waters and decrease in snow pack) and the resulting impacts are not only 
severe but catastrophic (e.g., sea level rise, increased storm events, flooding of low 
elevation lands and melting of the ice fields of Greenland and Antarctica). 

102 A copy of FEIS Chapter 6 is contained within Exhibit 3. 
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Exhibit G-3 

Greenhouse Gas Reduction Goals 
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Exhibit 6-8 page 6-21 lists projected CO2 emissions from mobile 

sources, buildings and both sources combined for each of seven alternatives, 

plus the 2040 baseline alternative. 

Exhibit 6-8' 

Emissions ~annuill tonsU 
2040 

2006 Baseline Aft 1 Alt2 All 3 Alt4 Alt5 PA-C PA 
Alternative 

CO2 17.15S.0CJ 23.648.000 23.7CS.o3C'J 24.o32C'.000 22.78G-,OJCo 22.568.00Co 21.257.COO 22.30S,DC·J 21.520.00Co Mob]e 

CO2 
e,e~3.COO 13,176,0003 13.154.0C·J 13.'J2D,oJOO 13.70MJCo 13, 136.00Co 12,,169.COO 13.245.000 13. 141.00Co b'Jilo-mgs 

Toial 26.051.0CJ 26 .. 924.0300 36.B62.0(1.J 37.1C6.o3OO 35.694,OJCo 25,704.000 34,426.0'JO 35.553.00·J 24.667.'JOO CO2 
CO 4'~7.4'JO 387.0C·J 4'J2.200 418.20) 3e4.600 326.3CO 354.5JO 2B7.eOO 374:~C'J 

NOx 57.90C· 13.iOO 14.20Co 14.7030 1~.10J 13JOD 13.o3CO 13.900 13~f'(tO 

...... OC 34.50C' 17.200 18.100 18.f'JO 17.50:) li.2,;)0 15.9CO 17,C'OCO le·.200 
FM2.5 1,771j 52Co 54'J 5503 630 520 49) 520 51Co 

The next exhibit on the same page, Exhibit 6-9, shows percentage increases 

and decreases from the 2040 baseline for various pollutants (including C02) for 

the various alternatives: 
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Exhibit G;-S' 
Percent Change from 2040 Baseline Alternative 

Percent Change in Emissions from 2040 Baseline 

10.0% .l\It1 ·Alt 2 ... ~tS 

8.0% 

G.O% 

4.0% 

2.0% 

0.0% -t--,.....--

-2.0% 

-4.0% 

-6.0% 

-8 . .0% 

-10.0% 

CO2 co NOx voc PM2.S 

In each of these tables, the selected plan is PA-C (Preferred Alternative-

Constrained). But neither table identifies, discloses or analyzes the extent to 

which any of the alternatives exceed the GHG reduction limits set by RCW 

70.235.020. The graph at Exhibit 6-9 projects the GHG reductions for each of 

19 the seven alternatives with reference to the 2040 baseline, but not the 1990 

20 baseline required by statute. For a number of pollutants, including CO2, the 

21 table at Exhibit 6-8 forecasts emission levels for each of the alternatives, but 

22 again without reference to the 1990 baseline. The listed values allow a reader 

23 to manually calculate that the preferred alternative would cause mobile C02 

24 

25 
emissions to rise from 17.1 million tons in 2006 to 22.3 million tons by 2040, or 
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by about 30%. One might infer that a 30% increase in mobile C02 above 2006 

levels would well exceed 1990 levels, but the data do not show the extent of 

noncompliance with statutory limits, which are of course expressed with 

reference to the 1990 baseline.103 

During the drafting of T2040, PSRC developed data that showed how far 

in excess of the 1990 emission levels its plan would be, but it chose not to 

include that information in the EIS. The earlier cited document, Transportation 

2040: Climate Change and Vehicle Miles Traveled presented a scenario based 

upon projected VMT levels, mileage of 35 mpg and reduced carbon content of 

fuel by 10% and showed C02e emissions in 2030 to exceed the 1990 emission 

levels by 21 %. Based upon a requirement for a 30% reduction in emissions by 

2030, the graph further demonstrates that the above scenario would exceed 

statutory reduction limits by 51 %: 104 

II 

I 

103 As demonstrated in the prior argument, the selected alternative would exceed 
24 statutory standards by about 48%. 

25 104 Exhibit 18, PSRC 006671. 
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Add anticipated growth in VMT = 2030 CO2 at 21 % above 1990 levels 
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The failure to disclose the Plan's violation of GHG reduction requirements 

conceals the extent to which the preferred alternative places the region and the 

state on a direction that departs from the goal of achieving climate stabilization. 

Further, the EIS's failure to fully identify T2040's violation of the GHG 

emission limits conflicts with the above-cited requirement under WAC 197-11-

440(6)(d)(i) that an EIS explain how the proposed action would be "consistent 

and inconsistent" with adopted plans. T2040's failure to meet the GHG 

reduction requirements directly conflicts with Vision 2040 Policy MPP-En-20 

committing the agency to "comply with state initiatives and directives regarding 

climate change and the reduction of greenhouse gases." 
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5. The EIS fails to discuss mitigations that would 
significantly mitigate T2040's violation of GHG 
reduction requirements. 

The EIS is inadequate for failing to present and analyze measures that 

would significantly mitigate T2040's noncompliance with the statutory GHG 

reduction requirements. As clear from the above-cited provisions within WAC 

197-11-440(6), an EIS must identify and discuss measures that would 

"significantly mitigate [the] impacts" of a proposal. For ease of reference, those 

provisions are repeated below: 

(6) Affected environment, significant impacts, and mitigation 
measures. 

(a) This section of the EIS shall describe the existing 
environment that will be affected by the proposal, analyze 
significant impacts of alternatives including the proposed action, 
and discuss reasonable mitigation measures that would 
significantly mitigate these impacts .... 

*** 
(c) This section of the EIS shall: 

* * * 
(iii) Clearly indicate those mitigation measures (not described 

in the previous section as part of the proposal or alternatives), if 
any, that could be implemented or might be required, as well as 
those, if any, that agencies or applicants are committed to 
implement. 

(Emphasis supplied). 

Mitigations for the GHG emissions that would result from T2040's 

projects and programs are contained in its Four-Part Greenhouse Gas 

Reduction Strategy discussed in the prior argument, i.e., the land use, user 
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fee, transportation choices and assumed technology measures. But by 2040 

under the likely technology scenario those mitigations are projected to reduce 

GHG emissions by only 5% below 2006 GHG levels when by 2040 the Limiting 

Greenhouse Gas Emission statute requires reductions of about 33% below 

1990 levels, which in turn are about 20% below 2006 levels. The gap between 

T2040's projected GHG emissions for 2040 and the statute's required GHG 

reductions for the same year (as interpolated above) is huge, so that emissions 

resulting from implementation of T2040 are about twice the statutory level. That 

increase is clearly significant.105 

SEPA requires the T2040 EIS to discuss measures that would 

significantly mitigate the violation of statutory limits. The proposed mitigations, 

resulting in just 5% below 2006 projected levels would not. To achieve SEPA's 

purposes -- to "encourage productive and enjoyable harmony between man 

and his environment ... , prevent or eliminate damage to the environment and 

biosphere ... , and stimulate health and welfare of man ... " RCW 43.21 C.01 0 --

105 Increased CO2 concentrations of about 110 ppm from 280 ppm at the advent of 
industrialization to about 390 ppm at the present have already caused significant 
changes to climate, oceans, wildlife habitat, agriculture and human populations. On 
account of a substantial delay between the increase in CO2 and other GHG emissions 
and their effect upon the environment, the full impact of present GHG concentrations 
upon the environment have yet to be experienced. On top of present concentrations, 
which are already causing significant impacts, any further additions of CO2 to the 
environment would only exacerbate impacts that are already significant. T2040's 
proposed doubling of GHG concentrations over the statutory limits therefore would be 
significant. 
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attaining the statutory GHG reduction requirements. 

6. The EIS fails to consider alternatives capable of 
meeting GHG reduction requirements. 

The EIS is inadequate for failing to identify and analyze alternatives that 

6 would meet the GHG reduction requirements of RCW 70.235.020. As noted 
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above, an EIS is required to consider "alternatives to the proposed action[.]" 

RCW 43.21 C.030(2)(c). The Washington Supreme Court has found that the 

consideration of alternatives cannot simply be cast aside. "The required 

discussion of alternatives to a proposed project is of major importance, 

because it provides a basis for a reasoned decision among alternatives having 

differing environmental impacts." Weyerhaeuser v. Pierce County, 124 Wn.2d 

26,42, 873 P. 2d 498 (1994). 

Courts have enforced the requirement for consideration of a range of 

alternatives. See, e.g., Weyerhaeuser, 124 Wn.2d at 42 (EIS held inadequate 

for failure to consider alternative sites to a proposed solid waste landfill); 

SWAP, 66 Wn. App. at 444 ("[t]he range of alternatives considered in an EIS 

must be sufficient to permit a reasoned choice"); Barrie v. Kitsap County 

(Barrie), 93 Wn.2d 843, 857, 613 P.2d 1148 (1980) (EIS held inadequate for 

failing to consider alternative sites for a proposed regional shopping center); 

and Methow Val/ey Citizens Council v. Regional Forester, 833 F.2d 810,815 

24 (9th Cir. 1987) ("[t]o be adequate, an environmental impact statement must 

25 
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consider every reasonable alternative"), rev'd. on other grounds, 490 U.S. 332 

(1989). 

The range of reasonable alternatives that must be discussed in the EIS 

"shall include actions that could feasibly attain or approximate a proposal's 

objectives, but at a lower environmental cost or decreased level of 

environmental degradation." WAC 197-11-440(5)(b). As cited above, the 

objectives of the proposal include the adoption of a strategy for reducing 

transportation's contribution to climate change, T2040 at 11, and meeting state 

directives for the reduction of GHG emissions, VISION 2040, MPP-En-20. But 

as shown above, none of the alternatives presented in the EIS accomplish 

those objectives. 106 

To be consistent with SEPA's overriding purposes, including to "prevent 

or eliminate damage to the environment and biosphere," RCW 43.21 C.01 0(2), 

consideration of a full range of alternatives would require the presentation and 

analysis of an alternative that would be fully compliant with the GHG reduction 

requirements of RCW 70.235.020. 

II 

I 

106 See EPA comment to the EIS that no alternatives meet the GHG reduction mandate 
and imploring PSRC to develop one, to which PSRC simply references its inadequate 
Four Part Greenhouse Gas Reduction Plan. Exhibit 5, PSRC 002523. See also, EIS 
comments by the Puget Sound Clean Air Agency urging PSRC to develop a "more 
aggressive alternative" to address climate change, to which PSRC tersely responds, 
"[c]omment noted," Exhibit 5, PSRC 002586, 
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An EIS is more than a full disclosure document. An EIS is an "action 

forcing" document. 107 It serves to inform decision makers and the public of 

significant environmental impacts and "reasonable alternatives, including 

mitigation measures that would avoid or minimize adverse impacts or enhance 

environmental quality." WAC 197-11-400(2). The EIS process is intended "to 

assist the agencies and applicants to improve their plans and decisions, and to 

encourage the resolution of potential concerns or problems prior to issuing a 

final statement." WAC 197-11-400(4). Consistent with the purposes of an EIS, 

development of an alternative fully compliant with RCW 70.235.020 is 

necessary to inform decision makers and the public of the measures necessary 

for the transportation sector in Puget Sound to meet those GHG reduction limits 

and to move the state and the nation to the objective of climate stabilization. 

VIII. CONCLUSION 

Cascade Bicycle, Sierra Club and Futurewise ask the court to find T2040 

in violation of the GHG reduction requirements of RCW 70.235.020. But even if 

the court were to conclude that T2040 is not subject to the statutory GHG 

reduction requirements, the Plan violates SEPA, because the EIS fails to 

identify the extent to which the Plan exceeds GHG emission limits that the state 

107 SEPA, like NEPA, is an "action forcing" statute. Marsh v. Oregon Natural Resources 
Council 490 U.S. 360, 372, 109 S.Ct. 1851, 1858 (U.S.Or., 1989)(" The term 'action 
forcing' ... refers to the notion that preparation of an EIS ensures that the 
environmental goals set out in NEPA are "infused into the ongoing programs and 
actions of the Federal Government[.]" citing to 115 Cong.Rec. 40416 (1969) (remarks 
of Sen. Jackson)). 
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has set to protect the public welfare and it fails to identify alternatives and 

mitigations necessary to achieve those statutory limits. Plaintiffs ask the court 

to remedy these violations through a remand to the PSRC for preparation of an 

EIS alternative and the adoption of a transportation plan fully compliant with 

RCW 70.235.020(1 )(a). 

DATED this l<t ~ay of ~~~~'q.. 

Tim Trohimovich, WSBA 22367 
Attorney for Futurewise 
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Melody McCutcheon, WSBA #18112 
mbm@hcmp.com 
HILLIS CLARK MARTIN & PETERSON 
Attorney for Puget Sound Regional Council 

Rodney L. Brown, Jr., WSBA # 13089 
rbrown@cascadialaw.com 
CASCADIA LAW GROUP 
Attorney for Puget Sound Regional Council 

I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct to the best of my knowledge 

and belief. 

/ 
-'fA. 

DATED: This K day of January, 2011. 

Carol Cohoe 
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